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Can a tenant challenge a service charge where a 
landlord’s service charge certificate is stated to 
be ‘deemed to be conclusive in the absence of 
manifest or mathematical error or fraud’? 

In Sara and Hossein Asset Holdings Ltd v Blacks Outdoor Retail 

Ltd [2020], the Court of Appeal overturned a decision of the High 

Court and held that a tenant could not challenge whether sums 

were properly due under a service charge, as the lease made the 

landlord’s service charge certificate conclusive (absent manifest or 

mathematical error or fraud).

Facts 

Blacks Outdoor Retail Ltd (“Blacks”) covenanted to pay a ‘fair and 

reasonable’ proportion of the service charge due under their 

lease with Sara and Hossein Asset Holdings Ltd (‘Landlord’). The 

lease provided that the Landlord would produce a service charge 

certificate in respect of the amount payable for each service charge 

year, which was stated to be “conclusive in the absence of manifest 

or mathematical error or fraud”. 

The lease prohibited any right to set-off or counterclaim by Blacks, 

which had the effect of precluding Blacks from claiming any right 

to set off or counterclaim against the service charge due under the 

lease. 

A dispute arose with Blacks arguing that the service charge 

certificate produced by the Landlord contained unnecessary works 

and repairs, which it was not responsible for under the terms of the 

lease. On that basis, Blacks did not pay the service charge.

Under the terms of the lease, Blacks were able to dispute the 

proportion they were liable to pay by referring the question to an 

expert, but this did not apply to the total amount payable before 

apportionment. 

Previously, the landlord had sought to recover £55,000 service 

charge for one year. In the following year, the Landlord became 

aware that Blacks were intending to vacate the property and 

subsequently sought to recover over £400,000 by way of service 

charge. 
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High Court Decision 

The matter was first decided by the High Court, which held that 

whilst the service charge certificate was conclusive as to the 

amount of costs incurred, it was not conclusive as to whether those 

costs fell within the scope of the service charge payable by Blacks 

under the lease. 

Blacks accepted that whilst the no set-off or counterclaim provision 

in the lease did prevent them from withholding any service charge 

that had become due, as the service charges sums were in dispute, 

it was not clear if they were “due” under the provisions of the lease. 

Blacks argued that they were therefore entitled to withhold the 

service charge payments until the point had been determined. The 

High Court agreed with Blacks on this point. 

Court of Appeal Decision

The case was brought as an appeal by the Landlord against the 

High Court judgment, with the Landlord  submitting that the 

judge was wrong to find that the certification provision was not 

conclusive as to the works within the scope of the service charge.

The Landlord argued that Blacks could only dispute that the works 

fell within scope, by way of a counterclaim. However, the Landlord 

stated that the no set-off or counterclaim provision meant that a 

counterclaim could not be pursued by way of a defence by Blacks.

The Court of Appeal found that Landlord’s certificate was 

conclusive in respect of two elements: 

1. the amount of the total cost; and 

2. the itemised sum payable by the tenant. 
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The two elements could not be separated. The certificate could not 

be conclusive in respect of one element alone. 

It was held that were that the intention of the parties, the lease 

should have contained express words to that effect, where it was 

not a necessary implication. 

In this case, it held that there were no express words and there 

were no grounds for implication in the lease. 

The Court of Appeal made it clear that it was not the function of 

contractual construction to save a party from an imprudent term, 

in the absence of express wording.  

The result being that the service charge certificate issued by the 

Landlord would be conclusive as to the amount of total cost and 

also as to whether itemised expenses fell within the service charge. 

Comment

Whilst the decision of the Court of Appeal turned on the specific 

wording used in the lease, such wording is commonplace within 

commercial leases. 

A landlord’s starting point in lease negotiations is still likely to 

be for the service charge certificate or statement to be final and 

binding on the tenant, save in the case of manifest error, to reduce 

the likelihood for dispute. 

However, tenants will want to ensure that their leases enable them 

to dispute any service charge certificate, particularly where the 

service charge statements are not audited by a properly qualified 

professional. 

Health Building Note 00-08 (“Estatecode”) provides some guidance 

for NHS organisations in respect of service charge provisions in 

leases, however as with much of the Estatecode, this is in the form 

of headline guidance only and is therefore not prescriptive. 

As a starting point, the guidance recommends that NHS 

organisations should insist that the landlord complies with RICS 

2018 Professional Statement (“Professional Statement”). 

Tenants can rely upon the Professional Statement, which contains 

mandatory requirements for RICS members and RICS regulated 

firms aimed at promoting transparency, fairness and open 

communication between landlord and tenants in respect of service 

charges. 

The Professional Statement also seeks to set limits on items and 

costs that can be recovered by way of service charge, which will 

continue to be a very important consideration for tenants following 

this decision. 
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It is important to note that the Professional Statement does not 

bind landlords directly unless its provisions are incorporated in the 

lease. Each tenant entering a new lease should look to expressly 

incorporate the terms of the Professional Statement to ensure that 

any service charge provisions are administered in line with the 

requirements, core principles and best practice recommendations.  

Estatecode states that NHS organisation should also seek to cap 

or limit service charge costs, with the landlord being obliged to 

disclose any significant or future costs of repair and replacement. 

It is recommended that enquiry should be made of the landlord 

during lease negotiations as to whether any major items or works 

are anticipated so that account can be made of those costs. 

Ultimately, Estatecode recommends that the NHS organisation 

avoid paying significant contributions for such major items. Whilst 

this is in line with the Professional Statement, it is safer to expressly 

include any exclusions in the service charge drafting at the outset.  

Tenants will want to ensure that the list of services to be included 

in the service charge is accurate and proportionate to the type of 

building, length of occupation and nature of the tenant’s use of the 

premises. 

Following on from that, and to ensure compliance with 

Estatecode, it is prudent for tenants to ensure that the lease 

includes express exclusions from the service charge of items such 

as future redevelopment costs, costs attributable to any voids, 

costs attributable to management of the building and costs of 

improvement over and above normal maintenance, repair and 

replacement of the building. 

Should you require any assistance in respect of service charge 

provisions, or other lease negotiations, please do not hesitate to 

contact our Healthcare team. 
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